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IN THE MATTER OF THE APPLICATION OF )
DIECA COMMUNICATIONS DBA COVAD )
COMMUNICATIONS COMPANY, ESCHELON )
TELECOM OF ARIZONA, INC., MCLEODUSA )
TELECOMMUNICATIONS SERVICES, INC., )
MOUNTAIN TELECOMMUNICATIONS, INC., )
XO COMMUNICATIONS SERVICES, INC AND )
QWEST CORPORATION REQUEST FOR )
COMMISSION PROCESS TO ADDRESS KEY )
UNE ISSUES ARISING FROM TRIENNIAL )
REVIEW REMAND ORDER, INCLUDING )
APPROVAL OF QWEST WIRE CENTER LISTS. )

)

)

SUPPLEMENT TO MOTION TO COMPEL

DIECA Communications, Inc., doing business as Covad Communications Company and
Mountain Telecommunications, Inc, on behalf of themselves and Eschelon Telecom of Arizona,
Inc., McLeodUSA Telecommunications Services, Inc. and XO Communications Services, Inc.,
(“Joint Claimants™) hereby supplement their Motion to Compel filed July 26, 2006. Judge Arlow
of the Public Utility Commission of Oregon (“Oregon PUC”) issued an order on July 26, 2006
granting a motion to compel the production of the same data that Joint Claimants are seeking from
Qwest (wire center data from Qwest’s December 2004 ARMIS Report submitted to the FCC in

April 2005). A copy of the order is attached to this pleading.
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RESPECTFULLY SUBMITTED this 2/ _ day of July 2006.
ROSHKA DEWULF & PATTEN, PLC

Michael W. Patten

One Arizona Center

400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

Attorneys for Covad Communications Company and
Mountain Telecommunications, Inc

Also authorized to sign on behalf of: Eschelon Telecom of
Arizona, Inc., McLeodUSA Telecommunications Services,
Inc. and XO Communications Services, Inc.

Onginal and 23, copies of the foregoing
filed this o th’day of July 2006 with:

Docket Control

Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

Copy of the foregoing hand-delivered/mailed
this &7#day of Iuly 2006 to:

Dwight Nodes, Esq.

Assistant Chief Administrative Law Judge
Heanng Division

Arizona Corporation Commission

1200 West Washington

Phoenix, Arizona 85007

Maureen A. Scott, Esq

Legal Division

Arizona Corporation Commission
1200 West Washington

Phoenix, Anizona 85007

Ernest Johnson, Esq
Utilities Division
Arizona Corporation Commission

il 1200 West Washington
Phoenix, Arizona 85007
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Greg Diamond

Covad Communications Company
Sentor Counsel

7901 E. Lowry Boulevard
Denver, CO 80230

Karen L. Clauson

Eschelon Telecom, Inc.

Senior Director Interconnection/Senior Attorney
730 Second Avenue S., Suite 900

Minneapolis, MN 55402-2489

William Haas

McLeodUSA Telecommunications Services, Inc.
Regulatory Contact

6400 C Street SW

P. 0. Box 3177

Cedar Rapids, IA 52406-3177

Mike Hazel

Mountain Telecommunications
1430 West Broadway, Suite 206
Tempe, AZ 85282

Rex Knowles

XO Communications Services
Regulatory Contact

111 East Broadway, Suite 1000
Salt Lake City, UT 84111

Norman Curtright

Corporate Counsel

Qwest Corporation

4041 North Central Avenue, Suite 1100
Phoenix, Arizona 85012




ISSUED: July 26, 2006

BEFORE THE PUBLIC UTILITY COMMISSION

OF OREGON

UM 1251

In the Matter of

COVAD COMMUNICATIONS
COMPANY; ESCHELON TELECOM OF
OREGON, INC.; INTEGRA TELECOM
OF OREGON, INC.; MCLEODUSA
TELECOMMUNICATIONS SERVICES,
INC.; and XO COMMUNICATIONS
SERVICES, INC.

RULING

Request for Commission Approval of Non-
Impairment Wire Center List.
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DISPOSITION: MOTION TO COMPEL DATA REQUESTS
GRANTED

Procedural Background. On June 9, 2006, Joint CLECs filed a Motion
to Compel Qwest to Respond to Data Requests (Motion). Joint CLECs assert that the
data sought “is reasonably calculated to lead to the discovery of admissible evidence.”!
The data in question is the subject matter of data request Nos. 33 and 34 of 49, secking
wire center data from Qwest’s December 2004 ARMIS Report submitted to the FCC in
April 2005.

According to the Joint CLECs, on April 28, 2006, Joint CLECs
propounded 49 data requests to Qwest, including Request Nos, 33 and 34. Request 33
sought information previously provided by Qwest in Highly Confidential Attachment C
and Confidential Attachment D, except updated through March, 2005, or if that data was
not available, updated through December 31, 2004. Highly Confidential Attachment C
provided UNE-L/EEL loop counts for each CLEC and Confidential Attachment D
provides UNE-P loops by wire center. Request 34 sought information previously
provided by Qwest in Confidential Attachments B, C and D, except updated through
March, 2005, or if that data was not available, updated through December 31, 2004,
Confidential Attachment B contained all business line counts in non-impaired wire

! Motion, p. 1.




centers; Attachment C provided UNE-L loop counts for each CLEC and Attachment D
provided the number of DS1 and DS3 circuits.”

Qwest declined to provide the data, citing 9105 of the FCC’s Triennial
Review Remand Order (TRRO) for the principle of using only data from the December
2003 ARls\/[IS Report. Qwest also objected to Request 34 as “vague, ambiguous and
unclear.”

On June 26, 2006, Qwest Corporation filed its Response to the
Joint CLEC’s Motion to Compel Qwest to Respond to Data Requests (Response). Qwest
asserts that the requests seek data that is not relevant to the case because the data that the
FCC intended to be utilized in this proceeding is the December 2003 ARMIS 43-08 data
“that Qwest submitted in February 2005 in support of its initial wire center list and
is consistent with the data upon which the FCC relied in making its wire center non-
impairment criteria determinations in its TRRO order.™

Discussion. The FCC adopted fiber-based collocation and business line
counts as the triggers for determining whether impairment exists in a particular wire
center. In §105 of the TRRO, the FCC defines business lines as ILEC “ARMIS 43-08
business lines, plus business UNE-P, plus UNE-loops.”

As part of the overall findings of fact and conclusions of law in this
docket, the Commission must decide in the absence of an unambigunously categorical
FCC statement, what may reasonably be interpreted as the FCC’s intentions with respect
to which ARMIS data is to be utilized in state proceedings such as these; i.e., should the
Commission base its decision on the December 2003 ARMIS data or the most current
ARMIS data available at the time the state proceeding occurs, consistent with public
interest in the promotion of full and fair competition for telecommunications services in
Oregon?

That decision does not need to be made at this time; rather the decision
before the Commission is merely whether the later data should be available in the event
that the Commission ultimately decides that it should be used and if, therefore, the data
requested is “reasonably calculated to lead to the discovery of admissible evidence.”

Positions of the Parties. The TRR(Q became effective March 11,
2005. The Joint CLECs contend that determinations made pursuant to that order
should therefore be based on data that is contemporaneous with that date.” In support
of its contention that the data it requests is relevant, Joint CLECs cite an order of the
Administrative Law Judge (ALJ) at the Utah Commission granting their Motion to
Compel Qwest to provide substantially similar data. The ALJ granted the motion on

Hd,p. 2.
*Id,p3.

4 Response, p. 1.
* Motion, p. 3.




the grounds that “the requested data may be relevant....”® (Emphasis added.) Joint
CLEC:s also cite a Michigan PSC case in which the ILEC, SBC, was found to be non-
compliant with the 47 C.F.R. 51.319(a)(4) standards test because the data was not recent
enough.

The age of the data must be close enough in time to reflect
conditions at the time that SBC claims that the wire center
is no longer impaired. In this case, the Commission finds
that SBC should have used the 2004 ARMIS data, which
was available, even if not fully edited and incorporated in
a report to the FCC. The analysis requires using data
gathered for ARMIS calculations, not the calculations
themselves.’

Qwest argues that the use of December 2003 data is consistent with the
FCC’s language and contends that the reference to ARMIS 43-08 data in 105 meant the
data on file at the effective date of the order and that “Qwest’s February 2005 filing at the
FCC used December 2003 data. If the FCC had wanted the wire center lists to be based
on subsequent data, it most certainly would have requested such data. However, the FCC
did not request any subsequent data. Rather, it requested the wire center lists based on
the most current data available ar that time whose lists were filed in February 2005.” ®
(Emphasis in text.) In support of its position, Qwest cites the ruling of the Washington
Commission which found that the December 2003 data was the most recent data on file
with the FCC at the time it entered the TRRO, as well as recent similar rulings by the
Texas and Ohio commissions and non-impairment proceedings in California, Illinois and
Indiana that produced lists based upon December 2003 business line data.”

Disposition. The Motion to Compel will be granted. I find that the data
sought is reasonably calculated to lead to the discovery of admissible evidence. While
the Commission has yet to determine which data shall be used as the basis for its findings
and conclusions, by making the information available, the Commission will be better able
to evaluate its impact and relevance to the proceedings.

Dated at Salem, Oregon, this 26th day of July 2006.

Allan J. Arlow

Administrative Law Judge
UM1251DataRequestsRuling

8 Id, Exhibit C, In the Matter of the Investigation into Qwest Wire Center Data, Public Service
Commission of Utah, Docket No. 06-049-40, issued May 19, 2006, p. 3.

7 Case No. U-14447, p. 5, Order issued September 20, 2005, full citation omitted,

§ Response, p. 3.

® Id, pp. 6-7, and cases cited therein,




